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DATE: In Reply Refer to Caoc No:

Novllmbcr 02,2009 40-24601-308

CIVIL WAGE AND PENALTY ASSESSMENT

------
Awardine Body l~nrk l'erlnrlllcli ill Cuullly of

!:is~lk La Min.!da 8c11001 District LO$·Anl',c]cs

rHome']' NAME I~rojcct No
Nurwalk La Mirada US Office Improvements NOrJ"Slruclural

. -

Prime Conlmc\or
Sharda Conslructlon
SubconlrJClor
Enriaue Martinasso Drywall

After an investigation concerning the payment of wages to workers employed in tbe execution of the contract for

tbe above-named public works project, tbc Division of Labor Standards Enforcement (the "Division") bas determined
lhat violations of the California Labor Codc have been cOllUnitted by the contractor and/or snbeontractor
identiflcd above. In accordance with Labor Code scetion 1741> the Division hereby issues this Civil
Wage and Penalty Assessment.

The nature of the violations of the Labor Code and the basis for the assessment are as follows:
Nonpayment of prevailing wages to workers working on the above project in violation ofLabor Code 1774

.This Cjvil Wage and Pe!,alty Assessment is issued against Sharda Construction and Enrique Martinasso Drywall,
The workers wcre paid between $ 12.50-$ 18.00 an honr, They should have be-,,~. paid $ 38,16 -$ 47,81 an hour,

-~~_._-~---~--~~-~~---_._-

-_._-----_._---------------------~---

The attached Audit Summary f,nther itemizes the calculation of wages due and penalties under Labor Code
sections 1775 and 1813,

The Division has determined that tbe total amount of wages due is: $93,417.37

The Division has detcrmined that the total amount of penallies assessed under Labor Code scetions 1775

and 1813 is: llCi,2.70.00

Tbe Division has determined that tbe amount of penalties assessed against
under Labor Code section 1776 is:

lue Marlinasso Drywall &. Sharda Constm
$0.00

Please refer to page 5 for specific witbholding obligations pertaining to these amounts.

STATE LABOR COMMISSIONER

By L.
~~i -_.

Deputy Labor Commissioner
PW 33 IR"I'i"~· JI20~9)
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Notice of Right to Obtain Review ~ Formal Hearing

In accordance with Labor Code Section 1742, an affected contractor or subcontractor may obtain
review of thi~ Civil Wage and Penalty Assessment by transmitti.ng a written request to the offi.ce
afthe Labor Commissioner that appears below within 60 days anor service of the assessment.
To obtain 11 hearing, a writtolI Request for Review must be transmitted to the following address:

Labor Commissioner, State of California
Civil Wage and Penalty Assessment Revrew Office

2031 Howe Ave., Suite 100
Sacramento, CA 9587.5

A Request for Rcview cither shall clcarly identify the Civil Wage and Penalty Assessment from
which review is sought, including the date of the assessment, or it shall include a copy ofthc
assessment as an attachment, and shall also set f01ih the basis upon which the assessment is
being contested. In-accordance with Labor Code-section 1742, the contractorol"subcontractor
shall be provided an opporl1mity to review evidence to be utilized by the Labor Commissioner
at the hearing within 20 days of the Labor Commissioner's rcceipt ofthe written Request for Review.

Failure by a contractoJ' or subcontractor to submit a timely Request foJ'
Review will rcsultin a final order which shall be binding on the contractor
and subcontractor, and which shall also be binding, with respect to the
amount duc, on a bonding company issuing a bond that secures the

pllyment of wages lInel a snrety on a bond. LlIbor Code section 1743.

In accordance with Labor Code section I742(d), a certified copy of a final order may be filed by
the Labor Commissioner in the office of the clerk of the superior court in any connty in which the
affected contractor or subcontractor has property or has or had a place of business. The clerk,
immediately upon the filing, shall enter judgment for the State against the person assessed in
the amount shown On the certified order.

(continued on next page)
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Opportuuity for Settlement Meetiug

In accordance with Labor Code section 1742.1(c), the Labor Commissioner shall, upon receipt
ofa request from the affected contractor or subcontractor within 30 days follo"\ving the service'

of this Civil Wage and Penalty Assessment, afford the contractor or suhcontTaetor the opportunity
to meet with the Labor Cornrnissioner or his or her designee to attempt to settle a dispute
regarding thc assessment. Thc settlemcnt meeting may be held in person or hy telephone and
shall take place before the expiration of the 60-day period for seeking a hearing as set forth
above under the heading Notice of Right to Obtain Review. No evidence of anything said or any
admission made for the purpose of, in the course of, or pursuant to, the settlement meeting is
admissible or subject to discovery in any administrative or civil proceeding. This opportunity

to timely request an informal setilcment meeting is in addition to the right to obtain a forma]
hearing, and a settlement meeting may be requested even if a writien Request for Review has

already been made. Requesting a settlement meeting, however, does not extend the 60-day
period during which a formal hearing may be requested.

A written request to meet with the Labor Commissioner or his or her designee to attempt to settle
a dispute regarding this assessment must be transmitted to Elsa Jenabi

at the following address: 300.Q:=-ce:-ca:=-n"'gc..at"::eccS'-t:ce;C8:=-S:':0:- _
Long Beach, CA 90802

Liquidated Damages

In accordance with Labor Code sectionI742.l(a), after 60 days following the service of this Civil
Wage and Penalty Assessment, the affected contractor, subcontractor, and surety on a bond or

bonds issned to secure the payment of wages covered by the assessment shall be liable for
liquidated damages in an amount equal to the wages, or poriion thereof that still remain nnpaid.
If the assessment subsequently is overturned or modified after administt'ative or judicial review,
liquidated damages shall be payable only on the wages found to be due and unpaid. If the
conh'actor or subcontractor dClTIODS1Tates to the satisfaction of the Director of the Department
'of Industrial Relations that he or she had substantial grounds for believing the assessment or
notice to be an error, the Director shall waive payment of the liquidated dm-nages.

(continued on next page)

Page 3 of 5



Notwithstandulg the above, in accordance with Labor Code l742.l(b), there shall be no liability
of liquidated damages if the full amount or the assessment or notice, includulg penalties, has
been deposited with the Department of Industrial Relations; within 60 days following service of

the assessment or notice) fiJI the DcpartTnent to hold in escrow pending administrative and

judicial review. The Deparhnent shall release such funds, plus any interest earneel) at the
conclusion of all administrative and judicial review to the persons and entities who arc found to
be entitled to such funds.

In lieu of a cash deposit, the contractor may post an undeliaking with the Department in full
amount of the CWPA. The undertaking shall be on the condition that, if any decision is issued
by the Director upholdulg the CWPA in any regard, the employer (contractor) shall pay the amount
owed pursuant to the decision the date the decision is final under Labor Code Seetioo 1742 uuless
the parties have executed a settlement agreement for the payment of SOlTIe other amount) in whicl.l
case thecontraetor shall pay the amount that the contractor is obligated to pay under the terms of
the settlement agreement. The undertaking must provide that if the contractor fails to pay the amount
owed within 10 days of the date the decision is final or the execution of the settlement agreement,
a portion of the undeliaking egual to the amount owed, or the entire undertaking if the amount owed exceeds
the undertaking, is forfeited to the Labor Connnissioner to satisfy the amounts owed nnder the CWPA.

A payment bond obtained by a contTactor for the pnblic works project which is the subject of the CWPA
shall not be accepted as an undertaking unless the following two conditions arc completely satisfied:
(I) tbe payment bond provides for tbe payment of the full amonnt of tlrc CWPA, indnding hut not limited

to, all wages, training, trust contribntions, and penalties and (2) the conditions of payment set forth above
are expressly agreed to by the affected contractor(s) and the surety which issned tlrc payment bond.
The undeliaking should be forward to the Department as directed below. The Depamnent's Accounting
Office will hold the undertaking until the administrative and jndicial review is completed. The disbursement
of tI,e bond funds will follow the same process as described above for a cash deposit.

Deposits mnst be made by check or money order payable to the Depariment oflndustrial Relations
with a letter and a copy of the Civil Wage and Penalty Assessment and mailed to:

Department of Indnstrial Relations
Attention Cashiering Unit

P.O. Box 420603
San Francisco, CA 94142

The Amount of Liquidated Damages Available Under this Assessment is

(continued on next page)
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Statutory Withholding Obligations

1. AW1!nling Body ~7ithholtlingObligations

In accordance with Labor Code section 1727(a), bcf:()j'c making payments to thc contTactor of
money duc under a contract1:l1r public work, the awarding body shall withhold and rctain therefrom
all amounts required to satisfy this Civil Wage and Penalty Assessment. The amount required
to satisfy tliis Civil Wage aud Penalty Assessment shall not be disbursed by the awarding body
until receipt of a final order that is no longer subject to judicial review.

The amount which must be withheld and retained by the awarding body pursuant to this

Civil Wage and Penalty Assessment is:

Wages Due:

Penalties Due Under Labor Code scctions P7~ and 1813:
Penalties Due Under Labor Code sections Ifl6:
Total Withholding Amount:

2. Prime Contractor Withholding Obligations:

$93,417.37
$16,970.00

$0.00
$110,387.37

in accordance with Labor Code section 1727(b), ifthe awarding body has not rctained sulhcicnt
money under thc contract to satisly this Civil Wagc and Penalty Assessment bascd on a
subyontractor'fi violations) the conh'actor shall, upon the request of the Labor Commissioner,
withhold sufficient money due the subcontractor under the conlract to satisfy the assessment and
trausfer the money to the awarding body. This amount shall not be disbursed by the awarding body
until receipt of a fmal order that is no longer subject to judicial review.

[]lUthis box is "hocked, the Labor Commissioner hereby requests that the prime contractor
withhold the following amount from money due the subcontractor and transfer the money to the

awarding body to satisfy this assessment:

Wages Due:
Penalties Due Under Labor Code sections 1775 and 1813:
Penalties Due Under Labor Code sections 1776:
Total Withholding Amount:

Distribution:

Awarding Body
Snrety(s) on Bond
Prime Contractor

Subcontractor
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SETTLEMENT AND. RELEASE AGREEMENT

This Agree~ent is made between 'the'DIVISION·OF LABOR STANDARDS

ENFORCEMENT, ,Department of Industrial Relations, State of

:
I

-I

I
I
!

California '(hereafter "DLSE")', and sHimDA CONSTRUCTION (hereafter

"SHARDA") with reference to the following facts:

RECITALS

'1. DLSE issued a Civil Wage and Penaity Assessment ("CWPA")

dated November 2, 2009, in DLSE Case No. 40-24601/308, cla~ming

wages in the amount of $93,,417.37, and other amounts to be due and

owing by SHARDA and ENRIQUE MARTINASSO DRYWALL (hereafter

. "MARTINASSO"), asa result of alleged violations of the California·

Labor· Code involving workers ell\ployed by MARTINASSO through a

'contract with' SHARDA, on a public works proj ect awarded by the

Norwalk La Mirada School District, known as the Norwalk La Mirada

ITS Office, Improvements (hereafter "PROJECT").

2. SHARDA filed a Request for Review of the CWPA, which ,is

n-ow-p'ending-Jn the rna'Her of the Reqtles't: 1'en: RevJew 01':

Sharda Construction Office of theDir~ctor-Legal (ODL) Case No. 10­

0007-PWH with the Office of ' the Director, Department of Industrial

Relations (hereafter "THE LI~I~ATION") .

3. DLSE and SHARDA have agreed to resolve all disputes

concerning the CWPA identified above and THE LITIGATION as follows:

Upon payment to the 'DLSE of $105,000.00, payable $26,250.00 on or

before May 24, 2010; $26,250.00 on or before August 24, 2010;

$26,250.00 on or befor'e December 24, 2010;, and $26,250.00 on or

1 LB3227
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before April, 24, 2011, DLSE' will release SHARDA from, the following

claims for money: Unpaid ,prevailing wages, liquidated 'damages

under Labor Code section 1742,1 and monetary penalties under Labor

'Code sections 1775 and 1813 (including interest, costs and attorney

fees)' resulting from any work performed by the workers listed on

the attached audit summary as Exhibit "A" who were emp.loyed by

MARTINASSO through a contract with SHARDA on the PROJECT (hereafter

"CLAIMS") ,

AGREEMEN'J:'

NOW,' THBREFORE, inconsideration of payment to the DLSE in the

amount of ,$105,00.00, upon 'said payment the undersigned, h.ereby

releases and forever discharges SHARDA, its' employees', officers,

sureties, principals, successors and assigns, attorneys and agents

from all CLAIMS, C\S defined above, arising out of DLSE Case No" 40-

24601/308 and'ODL Case No.,l'O-0007-PWH. This is a full release of

aU s'uch CLAIMS agEtinst SHARDA with regard to DLSE 'Case No. ,40:"
'. . .

, "

24601/308 and ODL Case No, 10-0007-PWH, whether known or unknown,

suspected or unsuspected.

Itis understood and agreed that this settlement involves the

compromise of disputed claims and that this Release Agreement, as

well as any payment in connection therewith by SHARDA 'shall'not be

deemed an admission of liability,

I, hereby certify that' I have read, all of this' Release

Agreement, and fully understand same" and in witness thereof I have
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executed this Release Agreement on this '7r!!. day of MIt'j , 20,10, at

Diamond Bar, California.

Dated: SHARDA CONSTRUCTION

Under penal'ty of perjury, the undersigned represents,' and

warrants that he has full authority, ,to execute this Release

Agreement on behalf of the Division of Labor Standards 'Enforcement,
,

Department of Industrial Relations, State 'of California,and that

, no legislative act, or, j'udicial act or,approval is necessary to give
"

I
I
j

"

effect to this Release.

'Dated: 5'(1) (Ib DIVISION OF LABOR 'STANDARDS 'ENFORCEMENT
Department of Industrial Relations
State of califor~

By, JtL,~
Attorney for the' Labor Commissioner
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